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DECI SI ON AND ORDER

WLLIAME SMTH, United States District Judge.

Def endants GOscar Sandoval - Espana and Manuel Mendez- Herasne
nove to suppress over six kilogranms of cocai ne and a safe sei zed by
federal agents as well as oral and witten statenents nade by the
defendants to those agents. On the follow ng findings of fact and
concl usions of |law, pursuant to Rule 12(d) of the Federal Rul es of
Crimnal Procedure, the Court will deny the Mdtions to Suppress.

Fi ndi ngs of Fact

On or about My 17, 2006, an agent working with the Drug
Enf orcenent Agency (“DEA’), Special Agent (SA) Forde,! net with and
received information from a confidential source that two

i ndi vi dual s were cocaine traffickers in possession of approxi mately

! SA Forde was the only agent to testify at the suppression
hearing. This Court finds his testinony credible.



five kilogranms of cocaine.? The source becanme known to the
gover nnment because she had recently pleaded guilty to a federa
drug trafficking charge in another district and was awaiting
sentencing. At the neeting, which took place in Providence, Rhode
| sl and, the source told SA Forde that she had been asked by these
individuals to performa religious cerenony over their cocai ne and
themin order to protect and ensure the security of both.?3

When asked who these two i ndividuals were, the source provided
the agents with defendant Sandoval’'s full nanme and date of birth.
She also identified himas a Guatemal an national who was in the
country illegally. The source told the agents that Sandoval |ived
in the residence wwth a Dom ni can mal e whose first nane she could
not recall but whose | ast nane was Mendez, and Mendez’ s girlfriend,
Yocast a. She also provided the agents with a photograph of
Sandoval .

While neeting with agents, the source received a phone cal
from Yocasta, who gave the source the actual address of the
resi dence, which she relayed to the agents as 95 Mul berry Street in

Pawt ucket, Rhode Island.* Apparently, this call confirned with the

2 Also present at the neeting was Inmmgration and Custons
Enf orcenent (1 CE) Special Agent Hal | oran and Speci al Agent O Neill.
(R at 10).

® The cerenony is thought to be related to Santeria, a
syncretic set of religious beliefs originating in Cuba.

* The source may actually have witten down “95 Vul berry St.”
But, because the source knew the residence was located in
Pawt ucket, the agents were able to clarify that the address was “95
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source that she was to performthe religious cerenony |ater that
af t er noon.

After the neeting, in an effort to corroborate sone of the
source’s information, SA Forde scanned the photograph of Sandoval
and enailed it to | CE Agent Halloran. Agent Hall oran conpared the
phot ograph and the information provided by the source wth
Sandoval’s immgration file and confirmed the accuracy of the
source’s informati on regardi ng Sandoval s full nane, date of birth,
and nationality. In addition, Agent Halloran verified that
Sandoval was present inthe United States illegally, confirm ng the
source’ s cl ai mregardi ng Sandoval 's i nm gration status. According
tothe immgration file, Sandoval was arrested in 1997 and ordered
deported but allowed to voluntarily depart. Because he failed to
voluntarily depart, however, a warrant for deportation had been
i ssued by the I CE

Later that evening, SA Forde asked Detective Robles to call
the source in order to obtain nore information. This conversation
yi el ded a nunber of key pieces of information. The source had
visited defendants’ house to performthe cerenony and accurately
described the 95 Miulberry Street residence as a |light green two-
famly residence, set back fromthe road, wth a detached garage
behind it. Although she had not actually observed the cocai ne, she

stated to Detective Robles that she was told by one of the

Mul berry St.”



def endants that the narcotics were | ocated in the detached garage.
Addi tionally, the source described one of the vehicles used by the
defendants to transport cocai ne as a bl ack Toyota sedan wi th Rhode
| sl and plates OC 177. She also told Detective Robles that she
bel i eved t he vehicl e had a hi dden conpartnent used for transporting
drugs. When asked whet her she knew if the drugs were to be noved
i mredi ately, she stated that she did not know.

After obtaining this information, SA Forde asked Detective
Wbzny to corroborate the address and description of the residence,
whi ch he was able to do.

The foll ow ng day, SA Forde spoke with his partner, Task Force
Agent (“TFA”) Jacobson, about the neeting with the confidentia
source and the information she provided. TFA Jacobson was able to
contact a nunmber of officers in the Paw ucket Police Departnent,
who informed him that the sane residence had been wunder
investigation by the FBI a few weeks before for simlar cocaine
trafficking-related crines. Al though the FBI had no ongoing
i nvestigation and, consequently, no current information, they told
TFA Jacobson that another vehicle, a large blue pickup truck, was
also used in connection with what they suspected were drug
trafficking activities at that residence.

On the evening of May 24, 2006, the agents began surveill ance
at 95 Mulberry Street, presumably to obtain nore evidence in

support of a search warrant application. SA Forde and TFA Jacobson



decided to conduct a “trash run,” which involved obtaining the
trash from outside the house in order to further corroborate the
source’s information. At about 11:30 PM while the agents were
removi ng trash from outside the residence, however, they observed
a |l arge bl ue pickup truck matching the description given to them by
the FBI drive by and park in the 95 Miul berry driveway.®

Believing their investigation had been conprom sed, and
believing that the defendants would likely nove the drugs, the
agents decided to obtain an unmarked police vehicle and return to
the house. The agents left the residence unnonitored while they
sought out a new vehicle.

At about 12:45 AM SA Forde and TFA Jacobson returned to the
defendants’ house in their unmarked police vehicle to continue
their surveillance. They observed the large blue pickup truck
behi nd t he house near the detached garage. A Dbit later, the pickup

truck drove around to the front of the house with its |lights off

°® |n fact, SA Forde testified that as he was wal ki ng across
the 95 Mul berry Street driveway, the pickup truck pulled up and
tried to turn into the driveway. Because SA Forde was actually in
the mddle of the driveway, the truck was forced to wait to turn
into the driveway until SA Forde had crossed with the trash.
Needl ess to say, and as SA Forde admtted, this situation does not
represent the archetype of flawess police work: “[We had
significantly conpromsed the investigation . . . it was a
typically [] Hi spanic neighborhood. It was 11:30 at night. Two
white nal es dressed in plain clothes picking up sonebody’ s gar bage
wal ki ng down the street, retrieving garbage froma resi dence where
one of the residents is pullingup . . . and actually ha[s] to stop
and watch us cross . . . his driveway.” 1In a fitting denouenent,
t he agents then discovered that they had inadvertently pulled the
wong trash from the house - capturing garbage from 97 Mil berry
Street instead of 95 Mul berry Street.
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and then backed up to the front door. At this point, the agents
observed a man get out of the truck and walk into the 95 Ml berry
Street residence. At approximately 1:35 AM a few mnutes after
the man entered the residence, the agents saw a man exit the house
and reenter the truck. Then, before the pickup drove out of the
driveway, a black Toyota sedan, exactly matching the source’s
description, with Rhode Island registration OC- 177 and driven by a
Hi spanic male, pulled out fromthe left of the house, onto the main
road, and directly past the agents’ unmarked vehicle.?®

Believing that this car possessed the drugs, the agents
decided to follow the Toyota to conduct “nobile surveillance.”
After approximately two to three m nutes, SA Forde noticed that the
bl ue pickup truck was following them GObserving this, and based on
hi s experience as a DEA agent, SA Forde believed that the cars were
driving in tandem a tactic often enployed by drug traffickers,
with the Toyota acting as the “load car” and the pickup acting as

the “chase car.”’ In addition, in another msstep, SA Forde

® SA Forde testified that because of the topography of the
nei ghbor hood, the agents had an obstructed view of the residence,
allowing themonly to see the front of the house and a bit of the
si de yard. Consequently, they did not observe the black Toyota
sedan until it pulled onto the driveway as it prepared to | eave.

"In this tactic, the “load car” generally carries the drugs
to different | ocations and is always in front while the “chase car”
provides security for the “load car” by observing it from a
di stance and, if necessary, calling for support or warning others
if the “load car” gets into trouble.
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believed that he and TFA Jacobson had inadvertently wedged
t hensel ves between the two cars engaged in this tactic.

After SA Forde noticed the pickup truck behind them the
agents decided to pull over the Toyota in front of them They
activated their lights just after an intersection and stopped the
Toyot a about 150 yards past the intersection. At this point, they
observed the pickup truck stop for a conparably long tine at the
intersection even though no cross traffic was present.?
Consequently, TFA Jacobson pointed at the driver of the pickup
truck and waived himover to the side of the road in front of the
agents’ car and in front of the Toyota.

The stop occurred in close proximty to the Prospect Heights
Housing conplex, a well-known “high traffic area” for drug
traffickers who deal drugs in the nei ghborhood. SA Forde testified
that they nade the stop in an unnmarked Crown Victoria with non-
police tags and no police markings on the car other than the
lights, which were not mounted on the top of the car, but were
| ocated in the interior of the vehicle. SA Forde further testified
that the road was not well lit and that he and TFA Jacobson were
the only | aw enforcenent officers initially on the scene. Based on
his experience and training, SA Forde also testified that drug

traffickers “frequently wutilize and carry weapons including

8 SA Forde testified that the pickup stopped for “probably ten
seconds.”



firearns to protect their safety and the safety of their drugs and
currency.”

After both vehicles were pulled over, TFA Jacobson and SA
For de approached the Toyota sedan in front of the police car. TFA
Jacobson approached the driver side of the vehicle and, speaking in
English, asked to see the driver’s hands and asked the driver to
exit the vehicle. SA Forde observed that the driver was very
conpliant.® TFA Jacobson patted the driver down for weapons and SA
Forde noticed that the driver’s hands were shaking.

Then, believing that TFA Jacobson had control over the driver,
SA Forde approached the pickup truck. Wen SA Forde reached the
driver’s side, he immedi ately recogni zed the driver as Sandoval.
Al t hough equally conpliant when asked to step out of the car,
Sandoval was visibly shaki ng and, when asked his nane, stated that
it was Eddi e Ranps. SA Forde checked Sandoval's |icense, which on
it had his photograph but the nanme Eddi e Ranbs. Anot her piece of
identification, a Blue Cross Blue Shield card, also stated
Sandoval ' s nanme as Eddi e Ranps.

SA Forde escorted Sandoval back to the stopped Toyota sedan
and TFA Jacobson. Once there, he placed Sandoval in handcuffs. TFA
Jacobson had also placed the driver of the Toyota, who had

identified hinself as Manuel Mendez, in handcuffs.

°At this point the agents had still not identified the driver.

10 On the issue of handcuffs, SA Forde offered two
justifications. First, he stated that he placed handcuffs on
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Once SA Forde rendezvoused wth TFA Jacobson, a nunber of
officers fromthe Paw ucket Police Departnent drove up, allow ng
the two agents to talk to each other. TFA Jacobson relayed to SA
Forde that Mendez had identified hinmself as Mnuel Mendez and
deni ed know ng either Sandoval or the pickup truck. However, a
quick check of the pickup truck’s tags revealed that it was
regi stered to Manuel Mendez. At sone point before SA Forde and
Sandoval returned to the Toyota, TFA Jacobson asked Mendez for

consent to search the Toyota. Mendez apparently stated, “It’s not

my car.”

The agents then asked Sandoval where he was going and he
replied that they were going to his house. To the question “Wo
owns the car?” Sandoval responded that the vehicle was actually his
girlfriend’ s and that he had asked Mendez to drive it. Finally,

the agents asked Sandoval for permssion to search the car.

Sandoval because he was a flight risk:
“To me he was a known illegal resident of this country
who provided ne with not only a fal se nanme but provided
me wi th docunentation to back it up. | was aware t hrough
his nervous[ness] that he knew that | knew he was
ill[egal]. Infact, | asked him*‘are you sure you' re not
Guatenmal an?” and he acted very surprised at that
guestion.”

(R at 29). Additionally, SA Forde stated that he placed handcuffs

on Sandoval for officer safety reasons:
“I had two individuals with two officers at quarter of
two i n the norning by oursel ves, we were dressed in plain
clothes. W didn’'t have our weapons showi ng, we had our
badges around our necks, and we had two people in two
separate cars, one | knew that was illegally in the
country and he was providing [us] with false information
to mask that fact.”

(R at 29).



Sandoval stated, “Yeah, Ok. No problem” According to SA Forde,
t he questioning of Sandoval was conducted, throughout, in “nornma
conversational tone.”

During the search of the Toyota, using keys obtained from
Mendez, the agents opened the trunk and observed a “very, very
| arge” Sentry safe. Although they did not open it at the tine, SA
Forde testified that, in his experience, “[d]rug traffickers or
peopl e who, you know, sell drugs utilize safes to secret and secure
drugs, U.S. currency, weapons, drug ledgers . . . all the tricks of
the trade, if you will, are often secreted in a safe.”

After discovering the safe, the agents pl aced both defendants
under arrest and into police cruisers, however neither defendant
was M randi zed. The defendants and the vehicles were then taken to
t he Pawmt ucket Police station. According to SA Forde, the entire
stop took approximately twelve to fifteen m nutes.

Back at the station, at approximately 2: 40 AM SA Forde orally

adm ni stered Sandoval his Mranda rights, which he waived. ! SA

1 Sandoval disputes this, or at |east questions why SA Forde
neglected to obtain his Mranda warning in witing. It is
certainly sonewhat concerning that SA Forde did not obtain the
waiver in witing - sonething he admts he could have done - but
this does not automatically render the waiver of rights deficient.
See United States v. Turner, 926 F.2d 883, 888 (9th Gr. 1991).
Moreover, the Court finds SA Forde's testinmony that he did, in
fact, Mrandi ze Sandoval credible. Specifically, SA Forde stated:

“I Mrandized M. Sandoval . | asked him again if he

understood English, and he said yes. Qoviously, in

English. And I Mrandi zed him wi tnessed by FA Jacobson

and | believe it was officer Rafael Perez was there, in

case he wanted to be Mrandi zed in Spanish. | took out

a card that | keep with ny credentials which is a DEA

10



Forde advi sed Sandoval that he had reason to believe that the safe
in his girlfriend s car contained cocaine. Sandoval replied that
he was “wel | aware” that the agents were interested in the contents
of the safe, but stated that, although the car was his, he did not
own the safe.'®> At some point during the interview, Sandoval
clarified to the agents that the car was, in fact, owned by his
girlfriend Eva Lopez but that she all owed himto operate and use it
and that he, in turn, allowed Mendez to use it. SA Forde ended the
i nterview and pl aced Sandoval in a holding cell. The agents then,
in Spanish, also Mrandized Mendez. Mendez, wunlike Sandoval,
refused to sign a waiver and invoked his right to remain silent.?®?
The agents ceased their interview with Mendez and placed himin a
cell as well.

After both defendants had been processed and pl aced i n hol di ng
cells, the agents ran the registration of the Toyota. They
verified that the vehicle was registered to Eva Lopez, Sandoval’s
girlfriend. SA Forde asked Oficer Perez to call Lopez (Sandoval

provi ded the agents with her tel ephone nunber) and speak with her

form | think it’s 13 Alpha and | advised him of his
rights in English per that card.”
(R at 39.)

12 \WWhen pressed, SA Forde clarified that Sandoval stated “I
told you you could search the car, but not the safe because it’s
not mne.” Additionally, in response to defendant’s question “And
di d you ask hi mwhose safe it was?” Forde answered “At the tine, |
believe we did. During that interview, | think he said it was the
ot her guy’s, Manuel’s.” (R at 95).

13 Mendez’' s wai ver refusal was signed and tine-stanped.
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about com ng down to the station. According to SA Forde, although
she “wasn’t thrilled” about either speaking to the police or
visiting the station, she ultimately agreed. When the agents
notified Sandoval that Lopez was comng to the station, SA Forde
testified that Sandoval expressed concern that his child would end
up in DCYF custody if Lopez was arrested. Approxi mately one hour
| ater, SA Forde was advised by an officer that Sandoval wanted to
speak with him After bringing himback in to the interviewroom
SA Forde asked Sandoval for consent to search the vehicle and safe.
Sandoval agreed, nowadmtting that the safe was partially his, and
signed a consent formin witing, authorizing the search of the
vehicle and the safe. Sandoval stated that the safe was used
nmostly by Mendez but that he al so had access to it and had used it.

Once the agents had obtained consent, they searched the
vehi cl e and found Mendez’s wallet in the glove conpartnment. Wen
t he agents noved to the safe, they observed that both a conbi nation
and a key was needed in order to gain entry. The agents obtai ned
the correct key from Sandoval’'s key chain'* but did not know the
conbi nat i on. They returned to Sandoval and asked him for the
conbi nation. He stated that he could not renmenber the conbination
because there were too many digits and suggested that the agents

ei ther ask Mendez or send hi m(Sandoval) into the cell with Mendez

14 SA Forde testified that the key to the safe was | ocated on
both sets of keys obtained at the stop.
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inorder to get the conbination. The agents instead pried open the
safe wherein they found over five kilogranms of cocai ne.

Thereafter SA Forde re-adm nistered Sandoval his Mranda
rights, which he again waived, this tinme in witing. He also gave
a witten statenent that he and Mendez had, a few weeks earlier
proceeded to Long Island in the blue pickup truck to obtain the
cocai ne and that when they returned they placed the drugs in the
saf e.

Anal ysi s and Concl usi ons of Law

In an effort to suppress both the cocaine found in the safe in
the trunk of the Toyota and certain statenents nmade in connection
with the stop and arrest, defendants vigorously challenge the
constitutionality of al nost every aspect of the stop, search, and
sei zure. Defendants first attack the legality of the initial stop,
contending that it |acked probable cause or, in the alternative,
reasonabl e suspicion. They next argue that the consent given to
initially search the vehicles was not voluntary or was otherw se
defective and, consequently, illegal. They argue further that the
arrest | acked probable cause and was therefore unconstitutional.
Finally, they argue that the consent givento ultimtely search the
safe was |ikewi se deficient. Because any of these argunents could
render the discovery of the evidence suppressible, Brown v.

I linois, 422 U. S. 590 (1975), the Court addresses each in turn.

13



1. Was the Initial Stop of Defendants’ Vehicles Justified?

Def endants contend that the agents had neither reasonable
suspi ci on nor probable cause to support the stop of the vehicles
because “at th[e] time [of the stop], the agents were acting on the
basis of [] uncorroborated assertion[s] of the [informant].” Wth
respect to the existence of reasonabl e suspicion, defendants argue
that inthis case, the agents possessed nerely an “unparticul ari zed
suspi cion or hunch” of wongdoing, and that this alone fails to

meet the standard established under Terry v. Chio, 392 U S. 1, 27

(1968).

It is, of course, beyond cavil that Terry allows an officer,
“in appropriate circunstances and in an appropriate manner [toO]
approach a person for purposes of investigating possibly crimnal
behavi or even t hough there is no probabl e cause to nmake an arrest.”
392 U S at 22 Concomtant wth this maxim Terry also
established the corollary that “in furtherance of such alegitimte
investigation, the police nmay take reasonable steps to protect
t hensel ves by searching a suspect for weapons or taking other

protective neasures.” United States v. Taylor, 162 F.3d 12, 17

(st Cir. 1998). Consequently, a court that wundertakes an
investigation into the existence of reasonable suspicion nust
followthe wel |l -settl ed two-pronged i nquiry: “whether the officer’s
action was justified at its inception, and whet her the action taken

was reasonably related in scope to the circunstances which

14



justified the interference inthe first place.” Taylor, 162 F. 3d at
18.

Under the first prong, an officer nust possess “specific and
articul able facts which, taken together with rational inferences
fromthose facts, reasonably warrant th[e] intrusion.” 1d. Wen an
informant’s information forns the basis of a Terry stop, the first
prong may be satisfied if the informant is inbued with a sufficient
“indicia of reliability” and where the information has been
“sufficiently corroborated” to furnish reasonable suspicion of

crimnal activity. United States v. Link, 238 F.3d 106, 110 (1st

Cr. 2001); Taylor, 162 F.3d at 19. There is no precise formula
for di scerning when the conbination of reliability and

corroboration is sufficient to establish reasonabl e suspi ci on, but

“[t]he Suprenme Court has ‘looked favorably upon a practical,
commonsense approach to the issue . . . .’” Taylor, 162 F.3d at 19

(quoting United States v. Sowers, 136 F.3d 24, 28 (1st G r. 1998).

Thus, as the Court of Appeals for the First Grcuit has suggested,
the 1inquiry resenbles sonmething of a sliding scale; Iless
reliability may require nore corroboration, and vice versa. 1d. at
19 n.5 (“[T]he informant in Wiite was anonynous. Thus, nore
corroboration may have been required to support reasonable
suspicion . . . [however] even an unverified tip from a known,
reliable informant may support an investigatory stop.”). At base,

this inquiry requires a close factual analysis with “the test to be
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applied |l ook[ing] to the totality of the circunstances - the whole
picture.” Id. at 19 n.5 (internal quotation marks and citation
omtted).

Here, the Court has no difficulty concluding that under the
totality of the circunstances “a prudent |aw enforcenent officer
woul d reasonably concl ude that the |ikelihood existed that crim nal
activities were afoot, and that a particul ar suspect was probably

engaged in them” Taylor, 162 F.3d at 20 (citing United States v.

Diallo, 29 F.3d 23, 26 (1st Cr. 1994)). The agents here
corroborated alnost all of the informant’s information, |eading
them to sufficiently reduce the risk “of a lying or inaccurate

informer,” Link, 238 F.3d at 110 (quoting United States V.

Khounsavanh, 113 F. 3d 279, 284 (1st Cr. 1997)), and significantly

i ncrease the likelihood that the informant was probably right about
other things, “including the claimthat the object of the tipis
engaged in crimnal activity.” Taylor, 162 F.3d at 20.

The agents, after receiving information from the informant,
including a physical description, nationality, and inmgration
status of one of the defendants, the location of defendants’
residence, and a description of one of the vehicles, including a
tag nunber, were able to independently verify the location and
description of the residence, the vehicle description and
regi stration and the defendant’s imm gration status. Additionally,

t he agents received corroborating informati on froma second source
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(the FBlI) that supported the informant’s clains concerning drug
activity at the residence. They were also able to corroborate the
use of a second vehicle, the pickup truck, matching the description
given to themof that truck by the FBI

Mor eover, the informant was not anonynous. |Instead, SA Forde
knew her nanme and had net personally with her. She al so had
personal knowl edge of the crimnal activity of the defendants,
having been asked to bless the defendants and the drugs in a

religious cerenony. See United States v. Principe, 499 F.2d 1135,

1137 (1st Gr. 1974) (finding relevant for credibility purposes the
fact that “[t]he informant’s know edge was obtained from recent
per sonal observation”). In addition, her status as a convicted
drug trafficker awaiting sentencing bolstered her credibility. See

United States v. Vongkaysone, 434 F.3d 68, 74 (1st Cir. 2006)

(finding that because the i nformant had been caught deal i ng drugs,
“iIt was to his advantage to produce accurate information to the
police so as to qualify for the |leniency he sought”).

Finally, it is true that the informant did not provide a clear
indication of future actions, stating only that she thought
defendants m ght try and nove the drugs within the next few weeks.
And, as defendants point out, a week passed between the tinme of the
informant’s tip and the actual stop, possibly increasing the
i kel i hood of stale information. However, “predictions of future

activity, while a relevant aspect of the totality of the
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ci rcunstances, are not required to uphold an investigatory stop.”
Taylor, 162 F.3d at 19 n.5. Here, when the agents pulled up to the
house, at approximately 12:30 AM they observed the pickup truck
par ked by the detached garage (where the cocai ne was supposed to be
stored). They then saw the pickup truck drive to the front of the
house and back up to the front door, without turning its headlights
on. After observing the driver enter the house and then, a few
mnutes later, reenter the truck, they observed a second car,
mat ching the description of the Toyota, pull out onto the main
r oad. Following this car, the agents then observed the pickup
truck follow ng them suggesting to the experienced agents that the
vehicles were utilizing the load car/chase car tactic often
enpl oyed by drug traffickers. Accordingly, the Court finds that
t he agents’ observations the night of the stop strongly confirnmed
the likelihood that crimnal activity was afoot such that, when
conbined with the reliability of the informant and the significant
corroboration already established, the investigatory stop was
justified.

Moving to the second Terry prong, “whether the officer’s
action was justified at its inception, and whether it was

reasonably related in scope to the circunstances which justified

15 Whet her, under the totality of the circunstances the agents
had probable cause to stop the defendants, see Link, 238 F.3d at
111, is a closer question that the Court does not reach.
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the interference in the first place,” 392 U S at 20, the Court
concl udes that scope of the stop was reasonabl e.

In this case, the issue is whether the use of handcuffs
transforned the stop into a de facto arrest. The right to make an
i nvestigatory stop “necessarily carries with it the right to use

sone degree of physical coercion.” United States v. Zapata, 18

F.3d 971, 976 (1st GCr. 1994) (internal quotation marks and
citation omtted). Consistent with this rule, officers may take
precautions that are reasonably necessary to protect the officer’s

safety. See United States v. Fornia-Castillo, 408 F.3d 52, 64 (1st

Cr. 2005). However, avalid investigatory stop may transforminto
a custodi al one “where the totality of the circunstances shows t hat
a reasonabl e person woul d understand that he was being held to the
degree associated with a formal arrest. Id. at 63 (interna
guotation marks and citation omtted). Relevant factors that this
Court nust address in determ ning whether the initial stop el evated
into custody, i.e., a de facto arrest, include “whether the suspect
was questioned in famliar or at |east neutral surroundings, the
nunber of | aw enforcenent officers present at the scene, the degree
of physical restraint placed upon the suspect, and the duration and

character of the interrogation.” Id. (quoting United States V.

Ventura, 85 F.3d 708, 711 (1st Gr. 1996)). Consequently, this
Court nust first determ ne “what were the circunstances surroundi ng

t he exchange between the governnent agent[s] and the suspect,” and
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then, “given those circunstances . . . whether and when a
reasonabl e person in [the defendants’] position woul d have believed
that he was actually in police custody . . . to a degree associ at ed

with formal arrest.” United States v. Trueber, 238 F.3d 79, 93

(1st Gr. 2001) (internal quotation marks and citation omtted).

Here, under the first “discrete inquiry,” the only arguably
coercive factor relevant to this inquiry is that defendants were
pl aced in handcuffs relatively soon after agents nade the stop
Def endants argue that they were “under arrest fromthe nmonent that
[they were] stopped . . . [because they were] placed in handcuffs
i mredi ately after the stop,” signaling their belief that the use of
handcuffs automatically transfornmed the stop into an arrest. The
government responds that the use of handcuffs in this case was
justified in order to ensure the agents’ safety, and thus was a
reasonable protective neasure that did not el evate the
investigatory stop to a de facto arrest.

Def endants’ claim that the use of handcuffs automatically
transforns the stop is inapt; as just explained, the standard
requires an examnation of the totality of the circunstances. It
is true that wunder certain circunstances the use of handcuffs
during a Terry stop may transform the encounter into a de facto

arrest. See United States v. Acosta-Colon, 157 F.3d 9, 15 (1st

Cr. 1998). However, the fact that handcuffs were used does not

automatically convert a Terry stop into a de facto arrest, and if
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the agents can point to “sonme specific fact or circunstance that
could have supported a reasonable belief that the use of such
restraints was necessary to carry out the legitinmate purposes of
the stop wi thout exposing | aw enforcenent officers, the public, or
t he suspect hinmself to an undue risk of harm” id. at 19, it wll
decrease the tendency of that factor to elevate the stop into a de

facto arrest. See Fornia-Castillo, 408 F.3d at 65. For instance,

in Fornia-Castillo, an officer’s decision to handcuff the def endant

because the stop took place on a busy street with a heavy vol une of
traffic where the officer was initially the only one on the scene,
conbined with the fact that the “interaction between the
officers and Fornia was not confrontational or bellicose”, under
the totality of the circunstances, did not convert the encounter
frominvestigative to coercive. 1d.

Here, the Court concludes that the use of handcuffs was a
reasonabl e exerci se of precaution. SA Forde testified that at the
time of the stop he and TFA Jacobson were the only two agents on
the scene. When they pulled over the defendants, it was 1:45 AM
approximately a quarter of a mle from a known high drug
trafficking area and the agents suspected defendants of drug
trafficking. The agents were in plain clothes, driving an unmar ked
vehicle and had to contend with two separate cars. These specific

facts justify the use of handcuffs to credibly ensure officer
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safety, and establish the reasonable belief that the use of the

restraints was necessary. See Acosta-Colon, 157 F.3d at 19.%

Situating this fact - the use of handcuffs — within the
totality of the circunstances of the stop, it is insufficient to
convert the investigatory stop into a de facto arrest.® It is true
that the handcuffs remained on for the duration of the stop;
however, every other feature of the stop is consistent with the
scope and nature of a Terry stop. The stop was relatively short in
duration, |lasting between twelve and fifteen m nutes; at no point
during the stop did the agents ever draw their weapons; and the
tone of the interview and investigation renmained conpletely
conversational. Furthernore, the defendants were never told they
were under arrest, never placed in a police car (until they were

actually arrested) and the additional officers who arrived on the

" This case is, therefore, different fromAcosta-Col on, which
def endants assert is anal ogous. There, the governnent argued that
handcuffs were necessary to ensure officer safety, but failed to
point to any specific security concerns or reasons justifying their
use. Here, SA Forde offered a nunber of specific and legitimate
reasons why handcuffs were necessary to ensure officer safety.

18 Def endants assert that the fact that the handcuffs renmai ned
in place after additional officers arrived on the scene,
approximately six or seven mnutes into the stop, should transform
the stop into a de facto arrest. Even assuming that at this point
the justification for handcuffs began to dissipate, this factor,
under the totality of the circunstances, is still insufficient to
establish a custodial relationship. United States v. Bautista, 684
F.2d 1286, 1289 (9th Gr. 1982) (finding that, although the
“[c]lontinued use of the handcuffs . . . presents a nuch closer
guestion,” the continued use of handcuffs during questioning was
not unreasonable); see Taylor, 162 F.3d at 21 (no de facto arrest
where officers blocked car fromleaving and drew weapons).
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scene renmained a distance away from the two agents and the
defendants, allowing for a sonewhat nore intimate, and |ess
i nherently coercive or intimdating, interview \en analyzed in
light of all of these factors, the Court does not believe that the
use of handcuffs in this case, as the only relevant coercive
factor, transforned the stop from an investigatory one into a de
facto arrest, in which a reasonabl e person woul d have believed he
was under arrest. Rat her, applying the objective standard, the
measures used were reasonable and the stop remained investigatory
such that “a reasonable man in the suspect’s shoes would have
understood his situation” as one not tantanount to being under
arrest. Trueber, 238 F.3d at 93.1%°

2. Di d Sandoval Have Authority to Consent to a Search of the
Toyota and, if so, WAs the Consent Voluntary?

Def endants attack Sandoval’s consent to search the Toyota on
mul ti pl e grounds. First, they argue that Sandoval |acked “the
capacity to give third-party consent to the search” because he did
not have “apparent or actual authority” to legitimtely consent to

the search. This argunment is squarely vitiated and can be easily

1 The Court makes this determnation in full recognition of
the often inprecise nature of the inquiry, particularly where the
stop presents a “typical borderline case.” Acosta-Colon, 157 F.3d
at 15. But, especially where “the detention is distinguishable
from yet has sonme features normally associated with, an arrest,”
the assessnent of the nature of the stop necessarily “requires a
fact-specific inquiry into whether the nmeasures used were
reasonable in light of the circunstances that pronpted the stop or
t hat devel oped during its course.” 1d.
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di sm ssed, however, in light of Sandoval’'s statenents asserting

authority over the car.? See Georgia v. Randolph, = US. _ , 126

S. &. 1515, 1520-21, 164 L. Ed. 2d 208 (2006) (explaining that
common authority “rests [] on the nmutual use of the property by
persons generally having joint access or control for nost
purposes,” and, additionally, that it extends even to individuals
“whom t he police reasonably, but erroneously, believe to possess
shared authority as an occupant”). Thus, the fact that Sandova
clainmed that he had | egitimate access and control over the vehicle
establishes that he either did, in fact, possess common authority
to consent to a search or that the agents reasonably concl uded t hat
he has such authority.

Next, defendants contend that Mendez was “in sol e possession”
of the Toyota and that he “did not agree to allow the [|aw
enforcenent officers to search the vehicle.” As already di scussed,
al t hough Mendez was actually driving the Toyota at the tinme of the
stop, Sandoval’'s statenents concerning his use and possession of
the vehicle belie any claimto Mendez’s “sol e possession” for the
pur poses of consent.

The question of whether Mendez can be considered a *“co-
occupant” for purposes of consent and, if so, whether he “did not

agree” to the search, is a different question. Mendez suggests

20 Sandoval stated to the agents at the time of the stop that
his girlfriend owed the car, that she allowed himto use it and,
in addition, that he allowed Mendez to operate it.
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that by virtue of his operation of the Toyota, he possessed
sufficient authority over the vehicle to confer upon himthe right
to refuse consent to a search. He then contends that he exercised
that right by objecting to the search when requested by the agents.
Thus, according to the defendants, under Randol ph, because Mendez
was a “co-occupant” who was physically present at the scene and who
refused perm ssion to search, the search of the vehicle was
unr easonabl e and viol ative of the Fourth Anmendnent. 126 S. Ct. at

1520; see United States v. Botchway, 433 F. Supp. 2d 163 (D. Mass.

2006) .

One fact is doubly fatal to this syllogism First, whatever
merit Mendez’s operation of the Toyota has for his ability to
refuse consent, he abdicated any authority over the vehicl e when he
stated that the Toyota was not his.? Mendez's position is thus not
congruent with the co-occupant in Randolph, who consistently
retai ned and asserted his authority over the prem ses; therefore,
Mendez is unable to gain the benefit of the Court’s “disputed
consent” rule. 126 S.C. at 1519. Additionally, the statenent
“It’s not mne” in response to a request to search the vehicle,
contrary to defendants’ claim is not a clear refusal of consent to
sear ch. It is instead exactly what it appears to be - an
abdi cation of authority over the thing in question — and thus,

cannot be retroactively twisted into an expression of refusal to

21 Specifically, he stated “it’s not mne” in response to the
agents’ question of whether they could search the Toyot a.
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search the car. Consequently, under Randol ph, the consent given by
Sandoval, if voluntary, is not vitiated by Mendez's position as
operator of the vehicle or by his statenents.

Whet her Sandoval s consent was voluntary turns on a “nunber of
factors, including [his] age, education, experience, intelligence,
and knowl edge of the right to wthhold consent” and nust be

determ ned by the totality of the circunstances. United States v.

Coraine, 198 F.3d 306, 309 (1st Cr. 1999) (internal quotation
marks and citation omtted). Here, the Court concludes that the
totality of the factors establishes that Sandoval’'s consent was
vol untary. First, as noted earlier, neither defendant was in

custody at the tine of the consent. See Trueber, 238 F.3d at 95.

QO her factors supporting a finding of voluntariness include the
fact that Sandoval had prior interactions with police, having been
arrested in 1998, suggesting that he had experience in simlar
situations. In addition, he was an English speaker and there is no
evidence that he was of limted intelligence. Mreover, neither
def endant was treated harshly during the stop. In sum nothing
suggests that Sandoval's consent was involuntary or the product of
undue coerci on. The totality of the circunstances clearly
establishes that the consent was freely given.

3. Was there Probabl e Cause Justifying the Arrest at the End
of the Stop?

The governnent concedes that by placing the defendants into

police cruisers and transporting them to the Pawtucket Police
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Station the officers effectuated an arrest. Thus, in order to have
| awful Iy arrested defendants, the governnment nust denonstrate that
“at the tinme of the arrest, the facts and circunstances known to
the arresting officers were sufficient to warrant a prudent person
in believing that the defendant had commtted or was conm tting an

offense.”?? United States v. Bizier, 111 F.3d 214, 217 (1st Cr.

1997).

Def endants contend that nothing between the inception of the
stop and the tinme of actual arrest could establish probabl e cause.
Specifically, they point to the absence of any actual incrimnating
evi dence such as drugs or weapons as support for the claimthat
what ever reasonabl e suspicion may have justified the initial stop
could not have been converted into probable cause for an actua
arrest. The defendants further argue that the “discovery of the
safe in the trunk did not indicate that a crinme had been

coommtted,” and that, therefore “[a] hunch, wthout objective

22 Wth respect .to Sandoval, the governnment asserts that opce
the officers |dgnt|f|ed %lnlas subject to the IgE adm ni strative

warrant, they had probable cause to arrest. The Court does not
address this argunment in lieu of its conclusion that the arrest of
bot h def endants was supported by probabl e cause notw t hst andi ng t he
exi stence of an adm nistrative warrant. The Court notes, however,
that the governnent cites no support for its claim that an
adm nistrative deportation warrant may support an arrest by |aw
enforcenment officials. Li kewse, this Court is, sonmewhat
surprisingly, unable to find support for this premse and it
appears to remain an open question. See United States v. Brito-
Mel o, 2006 WL 2559860 (D. Mass. Sept. 5, 2006) (noting the sane
absence of support for the premse); see also Abel v. United
States, 362 U S. 217 (1960).
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evidence that a crinme was being commtted, will not support an
arrest.”

The foregoing is, of course, accurate in the abstract.
However, in the context of an ongoing investigation stemmng from
an informant’s tip, and the continuous corroboration of the
informant’s information, nmay cause what was initially only
reasonabl e suspicion to transition into probable cause. See Link,
238 F.3d at 109. Consequently, a court meking an inquiry into
“what the officer knew at the time of the arrest . . . should

eval uate the totality of the circunstances.” Vongkaysone, 434 F. 3d

at 73. I mportantly, however, because the existence of probable
cause i s based on probabilities, “a finding of probable cause does
not require evidence sufficient to support a conviction, nor even
evi dence denonstrating that it is nore likely than not that the

suspect commtted a crine.” United States v. Funches, 327 F.3d

582, 586 (7th Cr. 2003) (internal quotation marks and citation
omtted). Consistent wth this standard, “law enforcenent agents
are entitled to draw reasonable inferences fromthe facts before
them based on their training and experience.” Id. And,
ultimately, if, “relying on reasonably trustworthy facts and
circunst ances, [an agent has] information upon which a reasonably
prudent person would believe the suspect had commtted or was

commtting a crime,” probable cause will exist. Vongkaysone, 434

F.3d at 73 (internal quotation marks and citation omtted).
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Here, the informati on obtai ned before the stop, conbined wth
t he continued corroboration and additi onal evidence achi eved after
it, is sufficient to establish the collective know edge of the
officers sufficient to warrant a prudent person’s belief that the
defendants were engaged in illegal drug trafficking. After the
stop, the additional pieces of corroborated information included:
the identity of both defendants, identification of both defendants’
nationalities and identification of Sandoval’s i nm gration status.
Additionally, during the stop both defendants behaved nervously,
gave inconsistent stories about who owned t he vehi cl es and whet her
t hey knew each other and stated that they were headed to Prospect
Hei ghts, a known high drug trafficking area. Finally, the agents
di scovered a |l arge safe in the trunk of one of the cars, which they
knew fromexperi ence was conmonly used by drug traffickers to store
drugs, noney and ot her paraphernalia.? The critical corroboration
that the agents obtained after the initial stop (the identity of
def endants and the presence of a safe, suggesting that defendants
were in fact transporting sonething) sufficiently reduced “the risk

that an informant is lying or in error, making it nore likely that

23 Defendants argue that this fact should cut against the
reliability of the informant because she stated that the car had a
hi dden conpartnent for storing drugs. However, this inconsistency
is insufficient to render the informant unreliable and is |Iikew se
insufficient to reduce the likelihood of the critical piece of

information being accurate. Vongkaysone, 434 F.3d at 74 n.1
(finding that simlar inconsistencies “were not of such inportance
that the information could be concluded to be incorrect,” and

reiterating that “[a] tipster need not deliver an ironclad case to
the authorities on the proverbial silver platter”).
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“the crucial part of the informant’s story [all egations of illegal
drug trafficking] [was] true.” Link, 238 F.3d at 110. G ven the
above facts and drawi ng i nferences based thereon, it was reasonabl e
for the agents, and i ndeed for any prudent officer, to believe that
def endants were engaged in crimnal activity and, accordi ngly, they
were justified in arresting the defendants at the end of the stop.

4. Was the Search of the Safe Lawful ?

Final ly, defendants clai mthat Sandoval ' s consent, back at the
station, to search the safe was invalid either because he did not
possess authority to consent to the search or because the consent
was i nvoluntary. However, the Court need not reach these argunents
because “[a] warrantl ess search of an autonobile will be upheld if
of ficers have probabl e cause to believe that the vehicle contains

contraband.” United States v. Lopez, 380 F.3d 538, 543 (1st G r

2004) (internal quotation marks and citation omtted). Here, as
di scussed above, the agents possessed probable cause to believe
t hat defendants were engaged in drug trafficking and that the safe
cont ai ned narcotics based on the corroboration of the informant’s
information, their observation that defendants were engaged in a
chase car/load car tactic, the proximty to a well known drug
trafficking area, the inconsistent stories of the defendants, and
t he obvi ous presence of a large safe in the trunk. As it is well-
settled that “[t]he police nmay search an autonobile and the

containers within it where they have probable cause to believe
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contraband or evidence is contained,” id. at 545 (quoting

California v. Acevedo, 500 U S. 565, 580 (1991)), the agents’

search of the safe, although warrantless, was nevertheless
reasonable and will be upheld. See id. at 545 n.5 (distinguishing

United States v. Maple, 348 F.3d 260 (D.C. Cir. 2003) as “deal [i ng]

with the reasonabl eness of a search in which there was no probabl e
cause to suspect contraband”).
Concl usi on

Al t hough def endants’ notions present several closer than usual
calls, based on the foregoing analysis this Court finds that the
initial stop was both supported by reasonable suspicion and
reasonabl e i n scope and that the arrest of defendants was justified
by probabl e cause. Additionally, the search of both the vehicle at
the scene of the stop and the safe at the police station was
reasonabl e and nust be upheld. Accordingly, defendants’ Mdtions to

Suppress are DEN ED

I T 1S SO ORDERED

WlliamE Smth
United States District Judge
Dat e:
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